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[SIMILAR MATTER FILED IN PREVIOUS SESSION
SEE SENATE, NO. S00953 OF 2007-2008.]

The Commontwealth of Massachusetts

In the Year Two Thousand and Nine

AN ACT REFORMING THE MEDICAL MALPRACTICE SYSTEM.

Be it enacted by the Senate and House of Representatives in General Court assembled, and by the authority
of the same, as follows:

SECTION 1.
Chapter 231 of the General Laws is hereby amended by adding the following new section:

Section 60L. In any action for malpractice, error, omission, mistake or the unauthorized
rendering of professional services against a provider of health care, the liability of each
defendant for damages shall be several only and shall not be joint. Each defendant shall be liable
only for the amount of damages allocated to that defendant in direct proportion to that
defendant’s percentage of fault, and a separate judgment shall be rendered against that defendant

for that amount.
SECTION 2.

Chapter 231, Section 60G of the Massachusetts General Laws as appearing in the 2006 Official

Edition is hereby amended by the insertion of the words ", or which will be incurred,” after the
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word "judgment™ in line 11, and by the insertion of the words "or is anticipated to be" after the

word "was" in line 11.

SECTION 3.

Section 60B of Chapter 231 of the General Laws is hereby amended by striking the fifth

paragraph in its entirety and replacing it with the following text:

“Each such action for malpractice shall be heard by said tribunal within fifteen days after the
defendant's answer has been filed. Substantial evidence shall mean such evidence as a reasonable
person might accept as adequate to support a conclusion. Admissible evidence shall include, but
not be limited to, hospital and medical records, nurses' notes, x-rays and other records kept in the
usual course of the practice of the health care provider without the necessity for other
identification or authentication, statements of fact or opinion on a subject contained in a
published treatise, periodical, book or pamphlet or statements by experts who (1) hold a non-
restricted license from a state licensing board recognized by the Federation of State Medical
Boards; (2) are currently board certified by a specialty board approved by the American Board of
Medical Specialties or of the Advisory Board of Osteopathic Specialists from the major areas of
clinical services as the defendant physician; and (3) actively practice in the same specialty as the
defendant physician, without the necessity of such experts appearing at said hearing. Statements
by said experts shall be admissible at trial and said experts shall be required to testify at trial.
The tribunal may upon the application of either party or upon its own decision summon or
subpoena any such records or individuals to substantiate or clarify any evidence which has been
presented before it and may appoint an impartial and qualified physician or surgeon or other

related professional person or expert to conduct any necessary professional or expert
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examination of the claimant or relevant evidentiary matter and to report or to testify as a witness
thereto. Such a witness shall be allowed traveling expenses and a reasonable fee to be fixed by
the tribunal which shall be assessed as costs. The testimony of said witness and the decision of

the tribunal shall be admissible as evidence at a trial.”

SECTION 4.

Section 60B of chapter 231 is hereby amended by adding at the end of the sixth paragraph, the

following:-

“The tribunal, where it determines the circumstances of the case may be resolved more

appropriately, may also refer any case to mediation or arbitration.

SECTION 5.

Chapter 231 of the General Laws is hereby amended by adding the following new section:

Section 60K. In any action for malpractice, error or mistake against a provider of health licensed
pursuant to section 2 of Chapter 112, including actions pursuant to section 60B of this Chapter,
expert witnesses are those who (1) hold a non-restricted license from a state licensing board
recognized by the Federation of State Medical Boards; (2) are currently board certified by a
specialty board approved by the American Board of Medical Specialties or of the Advisory
Board of Osteopathic Specialists from the major areas of clinical services as the defendant

physician, and (3) actively practice in the same specialty as the defendant physician.



